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APPELLANT’S REQUEST FOR JUDICIAL NOTICE

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
Please Take Notice that Appellant, Philip J. Berg, Esquire [hereinafter “Appellant”] in
pro se hereby submits this Request for Judicial Notice of the October 5, 2009 transcript of

proceedings in the case of Keyes, et al v. Obama, et al, United States District Court, Central

District of California, Southern Division, Case No. 09-cv-0082. Appellant requests this Court to
take Judicial Notice, pursuant to Federal Rules of Evidence 201. The October 5, 2009 Transcript

1s attached hereto as EXHIBIT “A”.



In particular, Appellant is requesting this Court to take special note of the following
excerpts:

Page 12, Lines 22-25 and Page 13, Lines 1-18:

“THE COURT: I’m going to talk about both eventually, so I’ve got plenty
of time. Let’s just start with Arnold Schwarzenegger. I’'m
going to suggest to you the Courts are going to have to
intervene at some time in what you perceive to be a
political question and stop Schwarzenegger from running
for President.”

“MR. WEST: Well, I believe, your Honor, the question of whether a
person is properly qualified as a candidate is a different
breed of cat altogether from someone who is a sitting

President whom the plaintiffs are seeking to remove from

office.”
“THE COURT: Are you going to answer my question?”’
“MR. WEST: Yes. Ibelieve that the Courts could have some jurisdiction

over the question of whether a candidate is qualified to be

on the ballot.”
“THE COURT: Do you agree, Counsel?”
“MR. DeJUTE: I do agree, your Honor.”
“MR. SOSKIN: I don’t’ believe we need to ttake that position at this time,

but it’s conceivable that there would be standing in a

scenario in which such a case could be adjudicated.”

The above is extremely important to Appellant Berg’s case, as the Appellant Berg
brought his action questioning the citizenship status and constitutional eligibility of Barry
Soetoro a’/k/a Barack H. Obama to in fact be on the ballot. Mr. West is an attorney with the

United States Attorney’s Office in Los Angeles, California; Mr. Delute is an attorney with the



United States Attorney Office in Los Angeles, California and Mr. Soskin is an Attorney with the
United States Department of Justice and all three [3] agreed, if the case was brought before the
election, which Appellant’s was, the Court could intervene and “Standing” would not be an
issue.

Thus, the Government and the Court in California conceded the fact Appellant herein

has “Standing” and the Court herein in Berg v. Obama can intervene, as Appellant Berg

brought his action prior to any election. The Government’s position agrees with Appellant
herein and disagrees with Mr. Lavelle, Mr. Sandler and Mr. Bauer, Attorney’s for the
Democratic National Committee and Barry Soetoro a/k/a Barack H. Obama, who are each from
Private Law Firms. The Democratic National Committee and Barry Soetoro a/k/a Barack H.
Obama want this Court to believe Appellant does not have standing and our Courts do not have
jurisdiction, despite the fact the case was brought before the Election; Appellant was deprived
his right to vote for a valid candidate; and the United States Government and another Court
concedes Appellant has standing.

“A judicially noticed fact must be one not subject to reasonable dispute in that it is either
(1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate
and ready determination by resort to sources whose accuracy cannot reasonably be questioned.”

Fed. R. Evid. §201(b); Easy Sportswear, Inc. v. Am. Econ. Ins. Co., 2008 U.S. Dist. LEXIS

51402 (D. Pa. 2008); Nationwide Life Ins. Co. v. Commonwealth Land Title Ins. Com., 2005 U.S.

Dist. LEXIS 24479 (E.D. Pa. 2005); In re NAHC, Inc. Sec Litig, 306 F.3d 1315 (3d Cir. 2002)

“[a] court shall take judicial notice if requested by a party and supplied with the necessary

information.” Fed. R. Evid. 201(d); Easy Sportswear, Inc., 2008 U.S. Dist. LEXIS 514002 (D.

Pa 2008) at *2.



It is firmly established that Requests for Judicial Notice are proper “only to the extent
that the noticed facts are relevant to an issue” that is before the Court. The transcript of Court
proceedings of October 5, 2009 in California that Appellant is requesting Judicial Notice of is of
the type that have previously been admitted by Judicial Notice in the Third Circuit. This
includes documents integral to or explicitly relied upon in the Appellant’s Complaint and
Argument and the reasons we are currently before this Circuit. The Transcript of the October 5,
2009 California proceedings which Appellant is requesting Judicial Notice of is directly related

to the questions presented for review and is relevant to the issues herein. In re Ravisent Techs.,

Inc. Sec. Litig., 2004 U.S. Dist. LEXIS 132355 (D. Pa. 2004)
For the above aforementioned reasons, Appellant Berg respectfully request this
Honorable Court to take Judicial Notice of the Court Transcript of proceedings held in the matter

of Keyes, et al v. Obama, et al, United States District Court, Central District of California,

Southern Division, Case No. 09-cv-0082 and the excerpts outlined above.

Respectfully submitted,

Dated: October 25, 2009 s/ Philip J. Berg

Philip J. Berg, Esquire

555 Andorra Glen Court, Suite 12
Lafayette Hill, PA 19444-2531
(610) 825-3134

Appellant in pro se
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
HONORABLE DAVID O. CARTER, JUDGE PRESIDING
ALAN KEYES, PH.D., ET AL.,
Plaintiffs,

No. SACV 09-0082 DOC
Item No. 3

VS.
BARACK H. OBAMA, et al.,

Defendants.

~_— — — — — — — ~— ~— ~—

REPORTER'S TRANSCRIPT OF PROCEEDINGS
Hearing on Motions
Santa Ana, California

Monday, October 5, 2009

Debbie Gale, CSR 9472, RPR
Federal Official Court Reporter
United States District Court

411 West 4th Street, Room 1-053
Santa Ana, California 92701
(714) 558-8141
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APPEARANCES OF COUNSEL:

FOR THE PLAINTIFFS:

ORLY TAITZ, DDS, ESQUIRE

Defend Our Freedoms Foundation
26302 La Paz

Suite 211

Mission Viejo, California 92691
(949) 683-5411

FOR THE PLAINTIFFS:

GARY G. KREEP, ESQUIRE

United States Justice Foundation
932 "D" Street

Suite 3

Ramona, California 92065

(760) 788-6624

FOR THE UNITED STATES OF AMERICA:

U.S. DEPARTMENT OF JUSTICE
UNITED STATES ATTORNEY'S OFFICE
BY: DAVID A. DeJUTE
ROGER E. WEST
Assistant United States Attorney
300 North Los Angeles Street
Suite 7516
Los Angeles, California 90012
(213) 894-2574

—AND-

U.S. DEPARTMENT OF JUSTICE
CIVIL DIVISION
BY: ERIC J. SOSKIN
Trial Attorney
20 Massachusetts Avenue, NW
Room 6140
Washington, DC 20001
(202) 353-0533
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SANTA ANA, CALIFORNIA, MONDAY, OCTOBER 5, 2009
Item No. 3
(8:38 a.m.)

THE COURT: All right. Counsel, let me call to
order the matter of Captain Pamela Barnett, et al. versus
Barack Obama, et al.

Counsel, will you make your appearances, please.

MS. TAITZ: Yes. Orly Taitz for all the
plaintiffs aside from two.

THE COURT: Counsel.

MR. WEST: Good morning, Your Honor. Assistant
United States Attorney, Roger West, for the defendants.
With me today is co-counsel David DeJute, Assistant U.S.
Attorney.

MR. DeJUTE: Hello.

MR. WEST: And also, with us today is Mr. Eric
Soskin, who is a trial attorney with the Department of
Justice, Washington, Your Honor.

THE COURT: Where is Mr. Kreep?

MR. WEST: I haven't seen him, Your Honor.

THE COURT: Is he in another room?

MR. WEST: I don't know, Your Honor. I haven't
seen him.

MS. TAITZ: I haven't seen him.

THE COURT: 1Is 45 minutes acceptable to both

DEBBIE GALE, U.S. COURT REPORTER
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sides? I think that's an adequate time, since I read your
papers.

MR. WEST: Yes, Your Honor. Might I just bring up
one housekeeping matter? Inasmuch as the surreply —-- leave
was given to file a surreply, and it was filed on Thursday
evening. I was out of town. Mr. DedJute, able co-counsel,
has done the research on that, and I would ask permission
for him to argue that part.

THE COURT: Certainly. But you have 45 minutes.
However you want to divide that is your decision.

MR. WEST: Thank you, Your Honor.

THE COURT: All right. 45 minutes is starting,
counsel on behalf of the government. And then I'll have
some questions of both of you.

MR. WEST: Yes, Your Honor.

Just very briefly, I do not intend to go back over
the briefing that we've done in the case. I know Your
Honor's read it, and it's not my habit to reiterate things
that are in the brief.

What I'd like to do right now, however, is just
focus briefly on the policy issues in this case, the
questions that really underlie why the government has taken
the position that it has in the case.

Your Honor, if plaintiffs had their way in this

case and this case were not dismissed, that would mean that

DEBBIE GALE, U.S. COURT REPORTER
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anyone with a political agenda and a filing fee could file
an action in any of the 93 United States District Courts in
this United States seeking to contest the qualifications and
the right to continue in office of any sitting president.

That, Your Honor, I submit, would render the very
delicate balance that the founding fathers created in the
Constitution, in the separation of powers doctrine and in
the doctrine of balanced -- checks and balances -- that
would do tremendous damage to that.

Imagine the specter —-- and in this case it's
already happened. The President has been sued in a number
of districts.

THE COURT: Which districts?

MR. WEST: The Middle District of Georgia. I
believe the Western District of Texas —-- at least those two
I know of. I believe there are several others as well. I
believe in Pennsylvania in the Berg case, B-E-R-G, case.

In any event -- and there may be others. And the
same issue 1s being raised in every case. If the President
were forced to go through pretrial and discovery and trial,
imagine what would happen to his ability to function as the
chief executive officer of the United States of America.

Moreover, what would happen if, for example, some
judge in one district were to decide that the President is

not qualified or did not meet the qualifications to be

DEBBIE GALE, U.S. COURT REPORTER
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President, and another judge faced with the same issue in
another district were to decide, yes, he is qualified.

What would we do then? We would have appeals.

In the meantime, the President's ability, for
example, to conduct foreign policy would be severely
damaged.

I mean, imagine the prospect of going into
negotiations, for example, over nuclear nonproliferation or
some other extremely delicate matter with our foreign
adversaries and allies looking at the President saying,
"Wait a minute, I just heard that a district judge in your
country decided that you're not fit to be President. Why
should I engage you in negotiations?" Imagine what it would
do to the ability of the President -- and this is any
President. We're not just talking about the current
incumbent President. This is an attack on the presidency
itself.

Imagine the damage that would accrue if matters
such as these could be litigated in courts. The damage that
could accrue to the President's ability to pass his domestic
agenda. The President of the United States is the only

officer of the United States who is elected through the vote

of all of the people of the United States. He's not —— it's
not like a Congressman or a Senator. He doesn't have just
one constituency. His constituency is the people of the

DEBBIE GALE, U.S. COURT REPORTER
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United States.

I submit that the constitutional -- the textual
commitment in the Constitution to the questions which the
plaintiffs in this case seek to raise renders it mandatory,
in my view, that these matters be considered nonjusticiable.
That the remedies, if any, which these plaintiffs have and
other plaintiffs who wish to challenge the fitness and
qualifications of a President to serve in office —-- those
are committed to the legislative branch, to the Congress,
and not to courts, and for very good reasons.

THE COURT: Only to the Congress?

MR. WEST: Yes, Your Honor.

THE COURT: And then in your argument you stated
that minimally if the Court disagreed, it should be
transferred to the D.C. District.

MR. WEST: No, Your Honor. The quo warranto —-
the plaintiffs have made the argument that the quo warranto
aspects of this case should be transferred to the D.C.
District. We have not suggested that that be transferred.

If the —— if, in fact, they wish to bring a quo
warranto action, they should bring an original one in the
D.C. District.

THE COURT: Thank you.

MR. WEST: And I'll submit the matter for any

other questions which the Court may have.

DEBBIE GALE, U.S. COURT REPORTER
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THE COURT: I going to have a couple, but not now.

Counsel.

MR. DeJUTE: Thank you, Your Honor.

THE COURT: Once again, would you make your
appearance for the record. I know who you are, but I want
my record to know who you are.

MR. DeJUTE: Good morning, Your Honor. David
DeJute, Assistant United States Attorney for the defendants.

Just briefly, Your Honor. With respect to the
surreply, it makes essentially two points. The one is that
the reserved rights of the Ninth Amendment entitle these
plaintiffs to come before this Court. And without going
through the historical analysis, which is very interesting,
of the law of nations and treatises that were extant in the
1750s and so on, plaintiffs concede that the Ninth Amendment
has to do with unenumerated rights. They also concede, as
they must, that the Constitution is a written document.

That written document, as Your Honor just mentioned, gives
to Congress and to no one else the ability to remove a
sitting President from office.

The Ninth Amendment simply is not a source of
rights even as a matter of theory when that written document
already enumerates those rights to a different coordinate
branch of government.

The only other point that they make in their

DEBBIE GALE, U.S. COURT REPORTER
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surreply is with respect to the FOIA, or Freedom of
Information Act, claims. And their argument is essentially
that this Court should disregard the fact that they haven't
been filed properly and should use its power to
constructively construe that because they've been attempting
to get information, then this Court should construe those as
proper FOIA requests. It simply is not the law that they
can circumvent the jurisdictional requirements of venue and
district to do their FOIA requests in a roundabout way.

They did not file their FOIA requests in a proper
manner, and they should be held to have those FOIA requests
dismissed and re-file or make them; and if the final agency
action is something with which they disagree, then they can
file the appropriate FOIA action in the appropriate district
at that time.

Thank you, Your Honor.

THE COURT: Thank you.

Counsel, your argument concerning standing, I'd
like to hear it, please. You stated that that was the crux
of the issue, that the Court didn't need to go any further,
so I'd like you to repeat your argument.

MR. WEST: Well, I believe the political question
is clearly also present. But with respect to standing,

Your Honor, our argument is that plaintiffs cannot establish

the requisite injury in fact to establish standing in this

DEBBIE GALE, U.S. COURT REPORTER
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case. No plaintiff in this case can establish a
particularized harm as to him or her sufficient to vest them
with what is traditionally known as standing to bring an
action in the U.S. District Court.

They —-- no plaintiff in this case has any greater
standing than a taxpayer standing. You know, try as they
might, they cannot particularize an injury to them. In
fact, they cannot even —- in certain cases they cannot even
identify an injury itself.

Moreover, with the respect to the question of
redressability, which is another aspect, another prong of
the standing question, as I've stated before, we do not
believe that any of the questions in this case are
justiciable, and therefore, there's no redressability —-
there's nothing that this Court can redress.

And that, in essence, 1is our standing argument.
No injury in fact and no redressability.

THE COURT: Okay. Have you concluded your
arguments? Are you satisfied?

MR. DeJUTE: Yes, sir.

THE COURT: Counsel, are you satisfied?

MR. SOSKIN: Yes, sir.

THE COURT: Do you have anything you would like to
say?

MR. SOSKIN: ©No, Your Honor. I'm just here to

DEBBIE GALE, U.S. COURT REPORTER
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advise and assist these gentlemen in any way possible.

THE COURT: Counsel, are you satisfied?

MR. WEST: Yes, Your Honor. Thank you.

THE COURT: Before I turn to Ms. Taitz for a
moment, I just have one or two questions for you.

This idea of political question is an interesting
one. I'd like you to walk me through the process, if you
would, of how that would actually take place. In other
words, 1if, in fact, Ms. Taitz was correct, or better yet,
let's assume that Arnold Schwarzenegger was running for
President. He was born in Austria, apparently cannot become
or run as a candidate, and he now decides to declare for the
Presidency of the United States.

In this belief on your part that Congress is the
deciding branch of government, I want you to assume that
that Congress is a Republican Congress for a moment and
explain to me and walk me through —-- and I'm going to
require you to do that. We can spend all day or night until
you do. Walk me through how that works.

MR. WEST: First of all, Your Honor, you're
talking about a candidate for President.

THE COURT: I'm going to talk about both
eventually, so I've got plenty of time. Let's just start
with Arnold Schwarzenegger. I'm going to suggest to you the

Courts are going to have to intervene at some time in what

DEBBIE GALE, U.S. COURT REPORTER
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you perceive to be a political question and stop
Schwarzenegger from running for President.

MR. WEST: Well, I believe, your Honor, the
question of whether a person is properly qualified as a
candidate is a different breed of cat altogether from
someone who is a sitting President whom the plaintiffs are
seeking to remove from office.

THE COURT: Are you going to answer my question?

MR. WEST: Yes. I believe that the Courts could
have some jurisdiction over the question of whether a
candidate is qualified to be on the ballot.

THE COURT: Do you agree, Counsel?

MR. DeJUTE: I do agree, Your Honor.

THE COURT: Counsel, do you agree?

MR. SOSKIN: I don't believe we need to take that
position at this time, but it's conceivable that there would
be standing in a scenario in which such a case could be
adjudicated.

THE COURT: So in what might be commonly called a
political question, because that's a broad word, at least in
that hypothetical, the Courts might be the intervening
party. We can just say might.

Okay. Now, I want to take this situation. I want
you to walk me through, assuming that this is a Democratic

Congress, the process wherein Congress would take this issue

DEBBIE GALE, U.S. COURT REPORTER
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